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AALU Bulletin No:  10-108 November 11, 2010 

Subject: IRS Rules That Whole Life Insurance Policy Is Treated as Ordinary 
Life Insurance for the Qualified Plans Incidental Death Benefit Rule 

Major References:   Private Letter Ruling 201043048 

MDRT Information Retrieval Index Nos.: 2400.00, 5900.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Internal Revenue Service has ruled in Private Letter Ruling 
("PLR") 201043048 that a whole life insurance policy should be treated as 
ordinary life insurance for purposes of the qualified plans incidental death 
benefit rule.  In determining how to treat the policy, the IRS took into 
consideration five riders that could be attached to the policy. 
 

The policy in question is a level premium whole life insurance policy under which the death benefit 
would remain the same so long as the premiums are paid in accordance with the policy's payment schedule, 
except as follows: 

 
(1) decreases in accordance with the Decreases in Face Amount provision of the policy, and 
 
(2) increases necessary to ensure that the policy qualified as a life insurance contract under 

Code section 7702. 
 
In the event of a decrease in the face amount, the scheduled premium and the "guaranteed cash 

value" would be reduced in the same proportion that the face amount is reduced. 
 

 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-108.pdf
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Cash values under the policy are equal to the greater of (i) the "guaranteed cash value" and (ii) the 

"account value" less any applicable surrender charges.  The policy provides that the cash value under the 
policy will not be less than the minimum value and benefit required by the insurance laws of the state in 
which the policy issued and delivered.  The basis for computations for the "guaranteed cash value" is 
annual interest at a specified rate and the 2001 Commissioners Standard Ordinary mortality table.  The 
"account value" is generally the cumulative premiums received plus interest credits less current cost of 
insurance charges and other various charges. 

 
Included in the submission to the IRS were policy specification pages for sample participants on a 

male, female and unisex gender basis for various face amounts on a preferred/non-nicotine, standard/non-
nicotine and nicotine underwriting basis.  In its examination of the specification pages, the IRS noted that 
with only a few exceptions, the "guaranteed cash values" of the sample policies exceeded 50% of the 
cumulative premiums that would have been paid by the participant.  For example, the IRS examined the 
specification sheets for a 35-year-old male issued a $100,000 policy on standard non-nicotine basis and 
noted that the guaranteed cash value at the age 55 would be 66%, while the guaranteed cash value at age 65 
would be 60%, of the accumulated premiums. 

 
The policy at issue contained the following five riders: 
 
(1) QP Rider.  The QP rider, the purpose of which is to maintain the qualification of the plan, 

generally precludes policy loans (including automatic premium loans) and reductions in the face amount of 
the policy.   

 
(2) AP Rider.  The AP rider permits the payment of additional premiums beyond the scheduled 

premium payments.  The additional premiums would have no effect on the guaranteed cash value or the 
death benefit (except as necessary to comply with Code section 7702), but would increase the account 
value of the policy. 

 
(3) APP Rider.  The APP rider is a generic rider providing that, if a scheduled premium 

payment is not made by the end of the grace period and the account value exceeds the guaranteed cash 
value by the amount of the scheduled premium, the premium payment would be automatically deducted 
from the account value of the policy.  The IRS differentiates this rider from an automatic loan provision.  
Under this rider, the excess cash value is withdrawn and used to pay the premium; there is no need under 
this rider for the policy owner to repay the amount withdrawn. 

 
(4) CO Rider.  The CO rider is a conversion option which is not available while the policy is 

owned by a qualified plan. 
 
(5) EIO Rider.  The EIO rider adds an extended insurance option to the policy.  Like the 

conversion option, this option is not available while the policy is owned by a qualified plan. 
 
The IRS first analyzed whether the policy without the riders would be considered ordinary life 

insurance within the meaning of the incidental benefit rule set forth in Revenue Ruling 54-51.  If a policy is 
treated as an ordinary life insurance contract, the policy will be considered incidental to the plan's purpose 
of providing retirement benefits if less than 50% of the cumulative contributions made to the plan on behalf 
of a participant are used to pay premiums on the policy.  If the policy is not treated as an ordinary life 
insurance policy, the threshold for determining whether the policy satisfies the incidental death benefit rule 
decreases to 25%.   

 
With regard to the policy at issue, the Revenue Service noted that, although the policy had 

similarities (e.g., level death benefit and level premium) to an ordinary life insurance contract, the policy 
differed from ordinary life insurance because the cash values would exceed the guaranteed cash value 
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whenever the account value less the surrender charges was greater than the guaranteed cash value.  
Thus, at all times, cash values under the policy at issue would equal or exceed the minimum cash values 
under an ordinary whole life insurance policy. 

 
The IRS's examination of the specification pages indicated that the guaranteed cash values under 

the policy generally exceeded 50% of the accumulated premiums.  On this basis, the Service determined 
that for the block of business, as a whole, less than 50% of the accumulated premiums would be used for 
pure insurance protection.  Therefore, the policy could be treated as ordinary life insurance for purposes of 
the incidental death benefit rule. 

 
The IRS then noted that its analysis does not change with the addition of any or all of the five riders 

because the riders, alone or in combination, do not result in an increase in pure protection beyond that 
found in a comparable ordinary whole life insurance policy. 

 
PLR 201043048 generates a number of significant consequences: 
 
(1) It appears to be the first ruling on the incidental death benefit rule in a number of years, 

perhaps as many as 20.   
 
(2) With this ruling, the IRS shows interesting flexibility in the types of life insurance contracts 

that may be held by a 403(b) plan or a qualified plan. 
 
(3) The ruling provides useful context for analyzing whether certain riders can be attached to a 

life insurance policy held by a 403(b) or a qualified plan.   
 
Any AALU member who wishes to obtain PLR 201043048 may do so through the following means: 

(1) use hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org and 
enter the Member Portal with your last name and birth date and select Current Washington Report for linkage 
to source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this 
Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
 

http://www.aalu.org/
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